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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 Law & Motion 

 
   

    

1. 10:30 AM CASE NUMBER:  MSC19-02555 
CASE NAME:  MARTINEZ VS WALGREENS, ET AL. 
 SETTLEMENT CONFERENCE  SET  PER PHONE REQUEST RECEIVED FROM COUNSEL SAI PASULATI 
11/04/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear. 
 

 

 
  

    

2. 9:00 AM CASE NUMBER:  C22-00867 
CASE NAME:  JOSHUA GREEN VS.  JENNIFER RUEGG 
 *HEARING ON MOTION IN RE:  FOR ENTRY OF COURT INTERLOCUTORY JUDGMENT OF PARTITION 
INCLUDING ORDER REQUIRING JENNIFER RUEGG TO VACATE  
FILED BY: GREEN, JOSHUA J. 
*TENTATIVE RULING:* 
 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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Plaintiff’s motion for entry of an interlocutory judgment of partition, including an order requiring 
defendant to vacate the property, is granted. The court will sign the order provided. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-01649 
CASE NAME:  RAFAEL MURILLO VS. GENERAL MOTORS LLC 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: GENERAL MOTORS LLC 
*TENTATIVE RULING:* 
 
Vacated. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  C22-01649 
CASE NAME:  RAFAEL MURILLO VS. GENERAL MOTORS LLC 
 *HEARING ON MOTION IN RE:  TO STRIKE PUNITIVE DAMAGES FROM COMPLAINT  
FILED BY: GENERAL MOTORS LLC 
*TENTATIVE RULING:* 
 
Vacated. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC17-00361 
CASE NAME:  WILLIAMS  VS.  21ST MORTGAGE 
HEARING ON MOTION TO SET ASIDE SUMMARY JUDGMENT  
FILED BY:  PLAINTIFF  
*TENTATIVE RULING:* 
 
 The Court rules as follows on the “motion to set aside summary judgment,” brought by 

plaintiff Earline Williams.  The motion is opposed by defendant 21st Mortgage Corporation.  The Court 

denies plaintiff’s motion on three independent grounds. 

 A. No Showing of Excusable Neglect. 

  A-1. Governing Law. 

 Plaintiff must show “excusable” neglect.  (Code Civ. Proc., § 473, subd. (b).)  The failure to 

make such a showing is fatal to a motion for relief: 

Section 473 ("The court may, upon such terms as may be just, relieve a party . . . from 

a judgment . . . taken against him . . . through his . . . mistake, inadvertence, surprise, 

or excusable neglect."), by its own terms, both grants and circumscribes trial court 

discretion.  Thus, if a party shows that a judgment has been taken against him 

through his mistake, inadvertence, surprise or excusable neglect the court may grant 

relief.  Or it may not.  It has discretion.  But if a party fails to show that a judgment 
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has been taken against him through his mistake, inadvertence, surprise or excusable 

neglect the court may not grant relief.  It has no discretion.  [Emphasis added.] 

More succinctly: "Section 473 of the Code of Civil Procedure permits relief for 

'excusable' neglect.  The word 'excusable' means just that: inexcusable neglect 

prevents relief.  [Emphasis added.]"  (Carroll v. Abbott Laboratories, Inc. (1982) 32 

Cal.3d 892, 895 [187 Cal.Rptr. 592, 654 P.2d 775].) 

The burden of establishing excusable neglect is upon the party seeking relief who 

must prove it by a preponderance of the evidence.  [Citations omitted.] 

(Iott v. Franklin (1988) 206 Cal.App.3d 521, 528.)  The excusable neglect standard has been 

summarized as follows: 

The discretionary relief portion of section 473 reads, "The court may, upon any terms 

as may be just, relieve a party or his or her legal representative from a judgment, 

dismissal, order, or other proceeding taken against him or her through his or her 

mistake, inadvertence, surprise, or excusable neglect."  A party seeking relief under 

section 473 on the grounds of excusable neglect bears the burden of demonstrating 

that the neglect was excusable in order to secure relief.  (Cochran v. Linn (1984) 159 

Cal.App.3d 245, 252 [205 Cal.Rptr. 550].)  The test of whether neglect was excusable is 

whether " 'a reasonably prudent person under the same or similar circumstances' 

might have made the same error. [Citations.]"  (Bettencourt v. Los Rios Community 

College Dist. (1986) 42 Cal.3d 270, 276 [228 Cal.Rptr. 190, 721 P.2d 71].)  

(Luri v. Greenwald (2003) 107 Cal.App.4th 1119, 1128.) 

  A-2. Analysis. 

 Plaintiff argues that her failure to timely request oral argument was excused because 

the tentative rulings posted on October 18, 2022, did not include the telephone number for 

Department 21.  The Court finds that this argument lacks merit. 

 Plaintiff’s own declaration shows that plaintiff had access to previously posted 

tentative rulings that did include the department’s telephone number.  (See Williams Dec., Exh. “B”.)  

In fact, the Court’s initial tentative ruling granting defendant’s motion was posted on September 27, 

2022, and plaintiff called the department to contest that ruling.  (See Minute Order dated 

September 28, 2022.)  Further, the department’s telephone number can be found easily on the 

Superior Court’s website: 

Civil Departments: Contra Costa Superior Court (cc-courts.org) 

“Judge Jill Fannin (Dept. 21), Wakefield Taylor Courthouse, 

(925) 608-1121” 

https://cc-courts.org/civil/civil-departments.aspx


SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
JUDICIAL OFFICER: JILL C FANNIN 

HEARING DATE:  11/30/2022 
 

 

4 

 

Plaintiff’s neglect in failing to call the department at the telephone number plaintiff had used only 

three weeks before was inexcusable. 

 Plaintiff instead chose to call the Superior Court’s main number (608-1000) and leave a 

voice-mail message.  The Court finds that this was unreasonable and constitutes inexcusable neglect.  

There is nothing on the Superior Court’s website, or in the directory tree for the main number, 

suggesting that parties may contest a tentative ruling by leaving a message at the main number.  

Further, the pre-recorded messages at the main number advise callers that clerks are available for 

calls only between 10:00 a.m. and 2:00 p.m., while plaintiff did not begin calling until 3:29 p.m. 

 Plaintiff’s failure to establish excusable neglect constitutes the first of three independent 

grounds for denying plaintiff’s motion. 

 B. No Showing of Good Cause. 

 The purpose of granting relief under Code of Civil Procedure section 473 is to avoid defaults 

where appropriate, so that matters may be heard on their merits.  (Even Zohar Construction & 

Remodeling, Inc. v. Bellaire Townhouses, LLC (2015) 61 Cal.4th 830, 839 [“[t]he general underlying 

purpose of section 473(b) is to promote the determination of actions on their merits”].)  In the case at 

bar, however, the Court did decide defendant’s motion on the merits. 

 Thus, in the original tentative ruling, issued on September 27, 2022, the Court stated in 

pertinent part as follows: 

The Court notes that, despite the lack of opposition, the Court has independently 

reviewed and assessed defendant’s opening papers.  (See Hufft v. Horowitz (1992) 4 

Cal.App.4th 8, 13 [“[w]here, as in this case, no opposition is presented, the moving 

party still has the burden of eliminating all triable issues of fact”].)  The Court is 

satisfied that defendant’s evidence adequately negates one or more elements of each 

of plaintiff’s remaining causes of action, and therefore that summary judgment is 

appropriate.  [Emphasis added.] 

And in the amended tentative ruling, issued on October 18, 2022, the Court addressed plaintiff’s 

late-filed opposition memorandum, as in the following excerpt:  

Issue No. 1 (Entire FAC).  Defendant’s opening evidence establishes that defendant 

obtained relief from the automatic stay, and that defendant was then entitled to 

demand the full amount of plaintiff’s payment arrears as a condition of 

reinstatement.  Plaintiff opposes the motion as to this issue on the ground that she 

“was not duly notified” of defendant’s motion for relief from stay.  Plaintiff’s 

argument, however, is not supported by opposition evidence raising a triable issue 

of fact. 

Defendant’s motion was decided on the merits, and not by default. 
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 Further, plaintiff does not state (1) what aspect of the Court’s ruling she objects to, and 

(2) what new arguments plaintiff would have made at the hearing that she had not already made in 

her opposition memorandum.  There would be no point in setting aside the ruling only to rehash 

arguments the Court has already considered and rejected. 

 Plaintiff’s failure to show good cause why the Court should grant discretionary relief 

constitutes the second of three independent grounds for denying plaintiff’s motion. 

 C. Improper Motion for Reconsideration. 

 In the Gilberd decision, the Court of Appeal held that parties may not use a motion for relief 

under Code of Civil Procedure section 473 as a disguised and procedurally defective motion for 

reconsideration: 

[R]espondent's contention that the relief granted by the trial court was appropriately 

ordered pursuant to Code of Civil Procedure section 473 is easily refuted.  To hold, 

under the circumstances presented in this case, that the general relief mechanism 

provided in section 473 could be used to circumvent the jurisdictional requirements 

for reconsideration found in section 1008 would undermine the intent of the 

Legislature as specifically expressed in section 1008, subdivision (e): "No application 

to reconsider any order . . . may be considered by any judge or court unless made 

according to this section."  Therefore, we decline to so hold. 

(Gilberd v. AC Transit (1995) 32 Cal.App.4th 1494, 1501.)  The fact that a party did not intend to waive 

oral argument does not justify reconsideration: 

[W]e cannot accept respondent's implicit interpretation of section 1008 that a "new" 

or "different" fact or circumstance wholly collateral to the merits of the initial motion 

is sufficient to warrant reconsideration.  While not denigrating the assistance that 

oral argument can provide to a court, the fact that respondent intended to request 

that the court entertain oral argument with respect to the initial motions is clearly 

collateral to the merits of the motions.  Again, respondent did not present any facts 

or authorities relating to the merits of the underlying motion that were not 

considered by the trial court when it issued its initial orders. 

(Id., at 1500.)  The Court finds Gilberd on point, and dispositive. 

 The Court recognizes that, based on case law following Gilberd, the Court would have 

inherent judicial authority to reconsider its grant of summary judgment even pursuant to a 

procedurally defective motion for reconsideration.  However, the Court finds that it should not 

exercise its discretion to reconsider under the circumstances of the case at bar, for the same basic 

reasons stated in Part A and Part B above: the absence of excusable neglect, and the absence of good 

cause.  Further, the Court lacks jurisdiction to consider any motion for reconsideration, procedurally 

defective or not, because judgment was entered in defendant’s favor on November 7, 2022.  (G.R. v. 
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Intelligator (2010) 185 Cal.App.4th 606, 622.) 

 Finally, the Court recognizes that it has discretion to deem plaintiff’s motion as being a 

mislabeled motion for new trial.  (Sole Energy Co. v. Petrominerals Corp. (2005) 128 Cal.App.4th 187, 

193 [“a trial court may construe a motion bearing one label as a different type of motion”].)  

However, the Court finds that it should not exercise its discretion to deem plaintiff’s motion a motion 

for new trial, for the same basic reasons stated in Part A and Part B above. 

 These considerations constitute the third of three independent grounds for denying 
plaintiff’s motion. 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC19-00695 
CASE NAME:  ROBERT PERALTA VS SHELLPOINT MORTGAGE LLC 
 *HEARING ON MOTION IN RE:  ATTORNEYS FEES & COSTS  
FILED BY: PERALTA, ROBERT 
*TENTATIVE RULING:* 
 
The court of appeal ruled that plaintiff/appellant is entitled to “recover is his costs on appeal.” 
Therefore, the court awards plaintiff his appellate costs of $2,582.35.  
 
The court of appeal did not find that plaintiff was entitled to attorney fees. Since the action is 
ongoing, the prevailing party has not yet been adjudicated. Plaintiff’s request for attorney fees is 
denied. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC19-00907 
CASE NAME:  MANJARI NATHAN VS MUIR PULMONARY CRITICAL CARE 
 *HEARING ON MOTION IN RE:  TO FILE CERTAIN EXHIBITS WITHIN PLAINTIFFS' COMPENDIUM OF 
EXHIBITS ISO MOTION TO SET ASIDE DISCOVERY REFEREE'S REPORT AND RECOMMENDATIONS 
SERVED ON OCTOBER 3, 2022 UNDER SEAL  
FILED BY: NATHAN, M.D, MANJARI 
*TENTATIVE RULING:* 
 
The matter is set for January 6, 2023 at 9:00 a.m. in Department 57. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC20-00271 
CASE NAME:  MENASCO VS KILARR 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE SECOND AMENDED COMPLAINT  
FILED BY: MENASCO, JAMES KENNETH 
*TENTATIVE RULING:* 
 
Before the Court is a motion by plaintiffs and cross-defendants James Kenneth Menasco and Nikii 
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Menasco for leave to file a proposed Second Amended Complaint ("2AC"). For the reasons set forth, 

the motion is denied, without prejudice. If Plaintiffs elect to re-file their motion for leave to file the 

2AC, Plaintiffs shall include with the moving papers the proposed 2AC as well as a complete, redlined 

copy of the 2AC marked to show all deletions and additions made in the 2AC from the FAC. If Plaintiffs 

do not intend to make a claim for attorneys' fees against Yudien (see Plaintiffs' Reply, p. 2, fn. 1), then 

the proposed 2AC should reflect that Yudien is excluded from the prayer for attorneys' fees, 

consistent with the Court's prior April 20, 2022 Order, addressed more fully below. 

Background 

Plaintiffs seek leave to file a 2AC. They represent in the motion and in the Shefayee Declaration in 

support of the motion that the amendments will "clarify and solidify the factual allegations of the 

operative First Amended Complaint." (Shefayee Decl. ¶ 4; Memo. ISO Mot. p. 3, l. 3.) Defendant 

Jordan Yudien opposes the motion.  

Standards Governing Leave to Amend 

Plaintiffs cite Code of Civil Procedure section 576 and the liberal policy allowing amendment of 

pleadings embodied in the tatute. Code of Civil Procedure section 576 grants the Court discretion to 

allow amendment of a pleading "at any time before or after commencement of trial, in the 

furtherance of justice, and upon such terms as may be proper." (Code Civ. Proc. § 576.) California 

generally has a liberal policy of allowing amendments to pleadings at any stage of a case. (Douglas v. 

Superior Court (1989) 215 Cal.App.3d 155, 158.) (See also Hong Sang Market, Inc. v. Peng (2018) 20 

Cal.App.5th 474, 488 [" '[A]bsent a showing of prejudice to the adverse party, the rule of great 

liberality in allowing amendment of pleadings will prevail.' [Citation omitted.]," quoting Board of 

Trustees v. Superior Court (2007) 149 Cal.App.4th 1154, 1163].) Whether to grant leave to amend is in 

the sound discretion of the trial court. (Sullivan v. City of Sacramento (1987) 190 Cal. App. 3d 1070, 

1081.)  

Analysis 

Yudien opposes the motion on procedural as well as substantive grounds.  

A. Failure to Serve Notice of Hearing 

Yudien's counsel declares that she was not served with a copy of motion with the hearing date and 

time completed or with any subsequent notice with that hearing information. The Shefayee Reply 

Declaration offers no evidence that Plaintiffs served the motion with notice of the date and time of 

the hearing on Yudien's counsel or any other party; to the contrary, she states she could not locate an 

email from her attorney service providing her the hearing date information on the motion, essentially 

an admission she did not serve a notice of the motion with the date and time of the hearing. 

(Shefayee Reply Decl. ¶ 3.) 

Failure to serve a notice of the motion with the hearing date information renders notice of the 

motion defective. (Code Civ. Proc. § 1010 ["Notices must be in writing, and the notice of a motion, 

other than for a new trial, must state when and the grounds upon which it will be made, and the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
JUDICIAL OFFICER: JILL C FANNIN 

HEARING DATE:  11/30/2022 
 

 

8 

 

papers, if any, upon which it is to be based." (emphasis added)]; Bohn v. Bohn (1913) 164 Cal. 532, 

536-537 [failure to include notice of date and time of hearing in notice of motion renders the notice 

fatally defective]; Galleria Plus, Inc. v. Hanmi Bank (2009) 179 Cal.App.4th 535, 538 [addressing notice 

of motion for sanctions]; Cal. R. Ct. 3.1110(b)(1) [the notice of a motion must set forth "the date, 

time, and location, if ascertainable, of any scheduled hearing. . . ."].)  

The motion is denied without prejudice, based on lack of evidence of timely service of notice of the 

date and time of the hearing on the motion on all parties. 

B. Motion Not in Compliance with California Rules of Court 

Rule 3.1324(a)(2) and (3) of the California Rules of Court, cited by Yudien, requires that the motion for 

leave to amend a pleading identify specifically by page and line number any portion of the prior 

pleading that is deleted, and the new material added in the amended pleading. Neither the motion 

nor the Shefayee Declaration complies with the Rule by identifying with specificity the amendments 

made in the proposed 2AC.  

More significant, the motion only states the proposed amendments "clarify and solidify" certain 

factual allegations. (Memo. ISO Mot. p. 3, l. 3.) The motion cites two examples of these factual 

clarifying amendments. (Memo. ISO Mot. p. 3, ll. 3-14.) The motion later states that the proposed 2AC 

"Only Minimally Amends the Complaint" and reiterates that it "clarifies and solidifies the existing 

factual allegations" of the FAC. (Memo. ISO Mot. p. 5, l. 27 – p. 6, l. 1.)  

The moving papers do not advise the Court or the parties that Plaintiffs seek leave to file the 2AC to 

re-allege a claim for punitive damages against Yudien, which is much more significant than a 

"minimal" amendment clarifying or solidifying the factual allegations. (See, e.g., 2AC ¶ 48, Prayer ¶ 3; 

Reply pp. 3-6 citing revisions to facts in 2AC alleging supporting a claim for punitive damages.) In April 

2022, the Court granted a motion to strike portions of the 2AC brought by Yudien, striking conclusory 

punitive damages allegations against Yudien, and prayers for relief for punitive damages and 

attorneys' fees to the extent asserted against Yudien. (Yee Decl. Exh. A, pp. 1-2, 5.) The moving papers 

also do not refer to the Court's prior order striking those punitive damages allegations and prayer for 

relief, or that there are new factual allegations in the proposed 2AC which Plaintiffs contend support 

the previously stricken punitive damages claim.  

Given the liberal rule of allowing amendments, the failure to fully identify the amendments in 

compliance with Rule 3.1324(a) alone may not warrant denial of the motion. In this case, however, 

the Moving Parties' non-compliance with Rule 3.1324(a)(2) and (3) highlights that the moving papers 

do not fully and accurately apprise the Court or opposing parties of the nature of the amendments 

made in the 2AC. Plaintiffs' Reply and the Shefayee Reply Declaration attempt to rectify this defect. 

Raising new arguments and evidence for the first time in a reply violates the general law and motion 

rules as well as Rule 3.1324 applicable to motions for leave to amend. (Cal. R. Ct. 3.1112(d)(3) [motion 

must state "the basis for the motion and the relief sought"].) "The rule is that points raised in a reply 

brief for the first time will not be considered unless good cause is shown for failure to present them 

before." (Fisher v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 604 [new points in reply 
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brief on appeal].) (See also Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537-1538 [in which the 

Court stated in the context of an anti-SLAPP motion, "The general rule of motion practice . . . is that 

new evidence is not permitted with reply papers."].)  

These deficiencies in the moving papers under the circumstances also warrant denial of the motion, 

without prejudice to re-filing the motion in compliance with these rules.  

C. Improper Amendment and Prejudice to Yudien  

Plaintiffs' failure to address in full all proposed amendments made in the 2AC, and in particular the 

attempt to re-assert a claim for punitive damages against Yudien, is prejudicial to Yudien. The motion 

does not provide notice of the basis for their motion and the full extent of the relief they are seeking.  

Even if Plaintiffs contend the 2AC alleges new facts sufficient to support a claim for punitive damages, 

their motion does not address either the new facts or any law supporting the sufficiency of the new 

allegations to state a claim for punitive damages in light of the Court's April 20, 2022 Order striking 

the punitive damages allegations. The failure to do so renders the motion not only procedurally but 

also substantively deficient, as the moving papers have no facts, legal authority, or argument to 

support that position. (Schaeffer Land Trust v. San Jose City Council (1989) 215 Cal.App.3d 612, 619 fn. 

2 ["'[a] point which is merely suggested by . . . counsel, with no supporting argument or authority, is 

deemed to be without foundation and requires no discussion.' [Citation.]"]; Regency Outdoor 

Advertising, Inc. v. Carolina Lanes, Inc. (1995) 31 Cal.App.4th 1323, 1333 [grounds for relief first raised 

in reply papers in the trial court are not properly presented to the trial court and are not properly 

before the appellate court].) The Reply cannot cure that defect; defendants have not had an 

opportunity to respond to the new relief raised and argued for the first time in the Reply.  

The Court may deny leave to amend where the proposed amendment is improper or prejudicial to 

another party. (See, e.g, Morgan v. Superior Court of Los Angeles County (1959) 172 Cal.App.2d 527, 

530 ["If the motion to amend is timely made and the granting of the motion will not prejudice the 

opposing party, it is error to refuse permission to amend . . . . [Citations omitted.]" (Emphasis 

added.)]; Board of Trustees v. Superior Court, supra, 149 Cal.App.4th at 1163 ["Thus, absent a showing 

of prejudice to the adverse party, the rule of great liberality in allowing amendment of pleadings will 

prevail. [Citation omitted.]" (Emphasis added.)].) 

The motion is denied, without prejudice to re-filing, on this ground as well. 

D. Prayer for Attorneys' Fees 

Plaintiffs' Reply indicates Plaintiffs do not seek attorneys' fees against Yudien, consistent with the 

prior order striking Plaintiffs' prayer for attorneys' fees to the extent asserted against Yudien. (Reply 

p. 2, fn. 1.) However, the prayer for attorneys' fees in the proposed 2AC is not limited to defendants 

"other than" or "except for" Yudien, consistent with the Court's April 20, 2022 Order. (2AC Prayer ¶ 

4.) If Plaintiffs re-file their motion, the prayer for attorneys' fees should conform to the Court's April 

20, 2022 Order and the position stated in their Reply. 

 
 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
JUDICIAL OFFICER: JILL C FANNIN 

HEARING DATE:  11/30/2022 
 

 

10 

 

    

9. 9:00 AM CASE NUMBER:  MSC20-00395 
CASE NAME:  MONROE VS TRANSMETRO, INC. 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY: ROGERS , STEPHANIE 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC20-01747 
CASE NAME:  SOFI LENDING VS DHILLON 
 HEARING ON SUMMARY MOTION    
FILED BY: SOFI LENDING CORP. AS ATTORNEY-IN-FACT FOR REGIONS BANK 
*TENTATIVE RULING:* 
 
Plaintiff SoFi Lending Corp. as Attorney-in-Fact for Regions Bank’s unopposed Motion for Summary 

Judgment is denied. The evidence offered in the moving papers is not sufficient to satisfy Sofi’s initial 

burden of production under Code of Civil Procedure section 437c(p)(1). 

Background  

On September 30, 2020 Plaintiff SoFi Lending Corp., as Attorney-in-Fact for Regions Bank, filed this 

action asserting a single cause of action for breach of contract against Defendant Pirthipal Dhillon 

arising from the alleged breach of a personal loan agreement. Plaintiff alleges that Dhillon breached 

the agreement by failing to make certain payments and $39,916.20 remains due and owing. 

In her November 12, 2020 answer, Dhillon checked the box stating she admits the allegations of the 

complaint but also asserts as a purported affirmative defense: “This is not my debt. I was the victim of 

identity theft. I had contacted SOFI LENDING CORP and provided them with a copy of my police report 

and a copy of the FTC report, and did not hear anything from them, [until] I got served with this 

summons.” As such, Dhillon does not admit the material allegations of Plaintiff’s complaint.   

On July 1, 2022, Plaintiff filed this motion for summary judgment asserting it is entitled to judgment 

as a matter of law in the amount prayed for in the complaint. Dhillon has not filed any opposition to 

the motion.  

Legal Standard 

"[T]he party moving for summary judgment bears the burden of persuasion that there is no triable 

issue of material fact and that he is entitled to judgment as a matter of law[.] There is a triable issue 

of material fact if, and only if, the evidence would allow a reasonable trier of fact to find the 

underlying fact in favor of the party opposing the motion in accordance with the applicable standard 

of proof." (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850 “Aguilar”) 
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 “[T]he party moving for summary judgment bears an initial burden of production to make a prima 

facie showing of the nonexistence of any triable issue of material fact; if he carries his burden of 

production, he causes a shift, and the opposing party is then subjected to a burden of production of 

his own to make a prima facie showing of the existence of a triable issue of material fact.” (Ibid.) 

Analysis 

Plaintiff’s complaint alleges a single cause of action for breach of contract based. The elements to a 

cause of action for breach of contract are (1) the existence of a contract, (2) the plaintiff's 

performance of the contract or excuse for nonperformance, (3) the defendant's breach, and (4) 

resulting damage to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821 

“Oasis”; Richman v. Hartley (2014) 224 Cal.App.4th 1182, 1186.) 

SoFi contends it is entitled to judgment because the undisputed facts establish each element of a 

breach of contract cause of action “defendant has no defense to the complaint.” (Notice of Motion & 

Motion, p 2.) Specifically, Sofi contends the evidence set forth in its Separate Statement of 

Undisputed Material Facts [“SUMF”] shows that Dhillon applied for a personal loan and agreed to be 

bound by the terms of a Loan Agreement, SoFi disbursed loan funds to Dhillon in the amount of 

$50,000 pursuant to the Loan Agreement, SoFi received Dhillon’s last payment on or about 

September 7, 2019, SoFi accelerated the debt such that the entire balance became due and Dhillon 

now owes a principal balance of $39,916.20, plus costs of suit. (SUMF Nos. 1-7.)  

The motion is denied because Plaintiff has not shifted the burden as to the existence of a contract 

with Dhillon. While Plaintiff’s custodian of records Lacee Hunsaker’s declaration attaching the Loan 

Agreement states “Defendant(s) established a loan with SoFi,” the declaration contains no statement 

as to how Hunsaker would know that the electronic signature on the loan agreement was Dhillon’s. 

Dhillon alleges identity theft. However, before Dhillon had the burden of coming forward with an 

unequivocal denial that the signature was hers, Plaintiff had to produce substantial evidence that the 

signature was in fact hers. (See Evid. Code, §§ 500 [party has burden of proof as to each fact the 

existence of which is necessary to substantiate party’s claim]; 1401 [writing must be authenticated 

before it may be received into evidence].) There is nothing in the plaintiff's moving papers to 

authenticate Dhillon’s signature—the declaration of the custodian of records established, at most, 

that the plaintiff, as a lender or loan servicer, received a loan application in the ordinary course of 

business. It did not establish even a prima facie case that Dhillon actually signed the agreement. Put 

another way, Plaintiff's moving papers do not present substantial evidence of the elements of the 

cause of action for breach of the loan agreement necessary to shift the burden to Dhillon to come up 

with specific facts required to establish a triable issue of fact. (CCP § 437c, subd. (p)(1).) 

As an additional reason the motion is denied, SoFi has failed to meet its burden to prove the elements 

of performance or excuse for failure to perform, and damages. (Oasis, supra, 51 Cal.4th at p. 821.) 

Where “contractual liability depends upon the satisfaction or performance of one or more conditions 

precedent, the allegation of such satisfaction or performance is an essential part of the cause of 
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action.” (Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1389.)  

Here, SoFi’s claim relies on an acceleration clause at section J of the Loan Agreement, which, by its 

express terms, does not operate automatically. The acceleration clause states, in pertinent part: 

To the extent permitted by applicable law, I will be in default and you have the right to give 

me notice that the whole outstanding principal balance, accrued interest, and all other 

amounts payable to you under this agreement, are due and payable at once (subject to any 

applicable law which may give me a right to cure my default) if: (1) I fail to make any monthly 

payment to you within 30 days of its due date. . . .  

(Lacee Hunsaker Decl., ¶ 5, Ex. A [Loan Agreement, p. 4, sec. J [emphasis added].) 

SoFi’s SUMF No. 5 asserts: “. . . the defendant defaulted in making the payments due under the terms 

of the Loan Agreement and plaintiff accelerated the account balance so that the entire unpaid 

balance became immediately due and payable.”  

Since the Loan Agreement contains a specific requirement that notice be given for acceleration to 

occur, evidence of such notice would appear necessary to establish acceleration. However, such 

evidence is not provided. The evidence cited in support of Sofi’s material fact No. 5 is the Hunsaker 

Declaration at paragraphs 6, 8, 9 and 11 and Exhibits C and D to the declaration. Hunsaker’s 

declaration is silent as to acceleration. Exhibit C to the declaration is a loan history and Exhibit D 

appears to be an assignment of the debt, neither of which evidences an acceleration in the manner 

required by the loan agreement. 

SoFi has failed to demonstrate that that Dhillon entered into the subject and that Sofi exercised its 

option to accelerate the loan’s maturity—i.e., that it performed the necessary condition precedent of 

providing notice and establishing that it is entitled to the entire principal sum of the loan balance.  

As the plaintiff moving for summary judgment with respect to a breach of contract claim, it is SoFi 

who bears the initial burden to affirmatively prove each element of this cause of action. (Aguilar, 

supra, 25 Cal.4th at p. 851.) As SoFi failed to meet this burden for the reasons stated above, Dhillon 

need not have opposed and the motion is denied. (Id. at pp. 849-851, 853.) 

 
 

  

    

11. 9:00 AM CASE NUMBER:  MSC20-02037 
CASE NAME:  RANGEL-LIMONES VS ANTIOCH UNIFIED SCHOOL DISTRICT 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY: LIMONES, ESTER 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. 
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12. 9:00 AM CASE NUMBER:  MSC20-02077 
CASE NAME:  RINCON VS HARBISON 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE AN AMENDED ANSWER TO COMPLAINT  
FILED BY:  
*TENTATIVE RULING:* 
 

Withdrawn by the moving party. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-01635 
CASE NAME:  SCRAMSTAD VS LIBICKI 
 *HEARING ON MOTION IN RE:  TO CONTINUE MANDATORY ISSUE CONFERENCE AND TRIAL  
FILED BY:  
*TENTATIVE RULING:* 
 
Continued to December 14, 2022 at 9:00 a.m. 
 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ADD-ON 
 

 

 

    

14. 9:01 AM CASE NUMBER:  N22-1740 
CASE NAME:  PROBER & RAPHAEL, ALC VS. RESIDENT OF PROPERTY SUBJECT TO FORECLOSURE SALE 
 HEARING ON PETITION IN RE:  UNRESOLVED CLAIMS FILED BY PROBER & RAPHAEL, ALC  
FILED BY:  
*TENTATIVE RULING:* 
 
The Court continues the hearing on this matter to December 21, 2022 at 9:00 a.m. 
 

 

 

 

 

 

 

 

 

 

    

15. 9:02 AM CASE NUMBER:  MSN21-2307 
CASE NAME:  IN RE: 817 MAISON WAY, RICHMOND CA 94803-3571 
 HEARING ON PETITION IN RE:  CLAIMS TO DETERMINE DISPURSEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
At the prior hearing, the court considered the two claims submitted to the surplus foreclosure funds 
and tentatively found in favor of Claimant Robert Jackson, as the successor trustee of the trust that 
owned the foreclosed property. However, at that hearing, the court learned that Robert and Queen 
Jackson were actually the owners of the foreclosed property. Since the last hearing, the Jackson’s 
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have made a claim for the surplus funds. 
 
Pursuant to CCP 2924k(a)(4), the Jacksons are entitled to the entire balance on deposit with the court. 
No other claimant has superior priority under 2924k. 
 
SGT’s claim does not fall within the statute. SGT’s claim for damages against Mr. and Ms. Jackson for 
holding over in the property does not create a priority interest to the surplus funds. The court has 
ruled against the Jacksons in their quiet title action and nothing about that case alters the priorities 
under the statute. 
 
Ms. Jackson’s concern about her attorney obtaining a share of the proceeds is something she will 
have to address with him. 
 
Accordingly, the court orders all funds on deposit in the case to be transferred to Robert and Queen 
Jackson c/o The Estavillo Law Group.  
 

 

 

 

 

 

 

 

 

 

    

16. 9:00 AM CASE NUMBER:  C22-01746 
CASE NAME:  ALBERT SEENO, JR. VS.  ALBERT SEENO, III 
 *HEARING ON MOTION IN RE:  FOR ORDER GRANTING ALBERT D. SEENO JR. ACCESS TO 
CORPORATE BOOKS, RECORDS, AND DOCUMENTS  
FILED BY: SEENO, JR., ALBERT D. 
*TENTATIVE RULING:* 
 
The matter is continued to December 30, 2022 at 9:00 am in Department 57. Counsel are advised that 
all discovery motions are required to comply with the discovery facilitator program before they will 
be considered. In addition, this case appears to be ripe for a discovery referee. Counsel should discuss 
stipulating to a referee in advance of the hearing. 
 

 

 


